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Instructions
1 To advise on the extent to which service users, who are eligible for full funding under NHS 

Continuing Healthcare (CHC) can purchase additional services in addition to their NHS 

funded CHC care.

2 This is usually referred to as “topping up” but in fact it is not a boosting of NHS funds but the 

purchase of separate services that are not needed to meet assessed needs.

3 In particular, advice is sought on the appropriateness of the practice in relation to a particular 

Jewish care home that is popular with Jewish services users in the area because it provides 

a number of additional services, primarily intended to meet religious obligations.

Summary of Advice
4 In summary my advice is:

4.1 Additional payments are permitted but there needs to be as much separation as 

possible between the NHS funded care and the additional services.

4.2 The particular services identified by the CCG do appear to me to be additional 

services that can properly be funded by individual services users if that is their 

choice.  Some care needs to be taken in relation to on site additional medical 

facilities.

4.3 This issue could potentially lead to further complications for the CCG whatever 

decision is made but the greater risk of challenge arises if the CCG does not permit 

service users to choose to make additional payments, where policy does not forbid it.

Documents considered
5 Mark Gibbons’ original email dated 15 April 2015

6 Guidance on NHS Patients who wish to pay for additional private care, March 2009 (“The 

Guidance”)

7 NHS Choices website on CHC



8 National Framework for NHS Continuing Healthcare and NHS Funded Nursing Care, 

November 2012 (Revised) (“The National Framework”)

General Advice
9 The Guidance was written primarily with health interventions in a hospital setting in mind.  As 

such it not always easy to apply it to longer term care in the community or a care home 

where health and social care issues can be intertwined.  

10 This is particularly the case where service users are CHC funded and the NHS is therefore 

responsible for meeting social care needs as well as health needs.

11 This is recognised in the National Framework which adopts a more nuanced approach than 

the Guidance, albeit still requiring adherence to the core NHS principles.

12 The core principles are:

12.1 Access to NHS services is based on need and not ability to pay;

12.2 The NHS should never subsidise private care with public money;

12.3 Service users should never be charged for their NHS care, or be allowed to pay 

towards an NHS service (except where specific legislation allows charging).

13 Those principles need to be kept in mind when looking at any specific proposal for service 

users making additional payments.

14 The Guidance and National Framework both emphasise the need for as clear a separation 

as possible  between NHS care and additional services, although, again, the National 

Framework is more flexible in recognising the difficulty of separation, at least in terms of 

place, where care is being delivered in the community or, in my opinion, residential care that 

the individual considers to be their home.

15 The starting point is the assessed needs of the service users, both health and social care.  

Paragraph 167 of the National Framework states:

“… the package to be provided is that which the CCG assesses is appropriate to meet all the 

individuals assessed health and social care needs”.

16 Therefore it is only services that can be properly said to fall outside those needed to meet 

the assessed needs that can potentially be bought separately by the service user.

17 Even then, the CCG needs to be clear that no part of the NHS funds being paid to a provider 

to supply services is, in fact, being used to subsidise additional services.  Clearly, that will be 

easier if the additional services are provided by a different provider than the NHS purchased 

services but, again, in a care home setting that may well not be the case.  I suggest that the 

principle of not subsidising private services can be demonstrated by the CCG being able to 



show that the price it pays for services to meet needs in one home are comparable to the 

price it would pay in another.  There has to be some flexibility because different homes will 

have different costs and the CCG is encouraged to take account of personal preferences of 

services users and to make a number of providers available but it should be possible to 

account for any disparity within the costs of supplying the care to meet the needs.  Further, if 

necessary, the CCG could ask the provider to supply costings for the additional services so 

that it can be seen that the full cost is met by the service user.

18 The more flexible approach in CHC funded cases is set out in Practice Guidance Note 96 

starting at page 114 of the National Framework.

19 It is important that services users, or those acting on their behalf, understand that they are 

purchasing the additional services; that any agreement for those services or issue with those 

services is a matter between them and the provider and has nothing to do with the NHS; that 

the NHS can do nothing about those services stopping or the price increasing; that if the 

service user is unable to pay in future that could, in a care home setting, have an impact on 

whether the care home is prepared to allow the service user to stay, in that situation the NHS 

could not start to pay for the additional services (except, perhaps, in exceptional 

circumstances)..

Advice on Specific Issues
20 The additional services identified in this particular case are part of the services supplied by a 

particular care home.  I understand those additional services make a place in the home more 

expensive than in other homes that do not supply those services either on site or to the 

same level.

21 However, it is possible to separate out the additional services as separate items, as has 

been done in Mark Gibbons original email, and to assign a specific cost to those items.

22 Looking first at whether those matters should be part of the care provided by the NHS: one 

group of the identified services appear to relate to the observance of requirements of the 

Jewish faith.  I would not expect the ability to observe religious belief to be part of the health 

or social care needs of a service user for CHC purposes.  The other block is for enhanced 

services in terms of environment, no doubt many services users would like to have those but 

they are not likely to be necessary to meet assessed needs.  The one exception is possibly 

“on site medical facilities above the standard accepted”, in particular, care will need to be 

taken in each individual case that any physiotherapy needs are met through NHS provision, 

although the services user could purchase additional physiotherapy if they wanted.

23 Although religious matters are not part of meeting assessed needs clearly they are 

something that forms part, and quite probably a very important, part of the social 



circumstances of the service user and I would expect a care plan to facilitate, or at least not 

hinder, religious beliefs but it does not seems to me they fall within the type of need that 

CHC (or health and social care separately) are intended to meet.

24 Therefore these are not services I would expect the CCG to be funding.

25 The question is therefore whether the CCG can properly place service users in the particular 

care home so that the services can be purchased by the service user.  In my opinion, 

provided the choice of care home is clearly the preference of the service user (or someone 

properly making the decision on their behalf if the service user lacks capacity) in the 

knowledge that they will be expected to pay for the additional services, then the CCG can 

make the home available as a choice.

26 I take account of the increasing emphasis in health and social care of seeking to meet the 

preferences of service users.  It also seems to me most, if not all, of the services would be 

provided by staff who are not providing the care under the care package or are for additional 

costs associated with specific religious practices or enhanced facilities separate from the 

care provided.  The services will not be provided in a separate location but that is a flexibility 

allowed for in the National Framework (see the last paragraph on page 115).

27 It is the role of the NHS to ensure that all the assessed needs of CHC eligible service users 

are met.  Provided that is done and NHS funds are not used to subsidise enhanced facilities 

for any service user or group of service users, it is not the role of the NHS to say that those 

who can afford to purchase additional, separate, services should not be allowed to do so.

Potential Risks
28 There a number of potential risks for the CCG:

28.1 The CCG could face a judicial review challenge for not allowing service users to 

select this care home or effectively denying them the choice by saying they would 

have to pay the entire cost themselves.  Given I think, on the information available, it 

is possible for the services to be purchased separately such a challenge would have 

a reasonable prospect of succeeding.

28.2 The CCG could face a judicial review by disgruntled service users who cannot afford 

the additional costs and therefore object to others having them and assert that the 

additional services are being subsidised by NHS funds, or from other care home 

owners who may lose business.  Provided the principles I set out above are adhered 

to then I think this sort of challenge is a much lower overall risk but I cannot 

guarantee an attempt at a challenge will not be made.



28.3 It is possible that there could be adverse media coverage about a “two tier NHS”.  

Again, the CCG needs to be clear about the reasoning and the separation of funding 

as described above.

28.4 Service users might become unable to continue paying.  This could be one of the 

more significant risks if inability to pay the additional costs would jeopardise the 

service users place at a particular care home.  It might be argued that once that has 

become the services user’s home and if moving them could cause a deterioration in 

health then the place itself is part of the services user’s needs and the extra costs 

should be met by the NHS.  I don’t think that should generally apply any more than 

failure to pay a mortgage means the NHS should step in so that the service user can 

stay in their own home, however, we have seen this argument used before and it can 

be effective if a likely deterioration in health is involved.  In my view the CCG could 

legitimately object to starting the provision of care in a situation where this might 

arise, so it is entitled to ask service users how they intend to continue funding 

additional services and/or to make it very clear that if they cannot fund the services a 

move may become necessary.  The CCG would, of course, remain responsible for 

funding the CHC package of care in any new placement.

Conclusions
29 In conclusion:

29.1 Service users can purchase additional services on top of their CHC funded care.

29.2 The National Framework recognises the need to be more flexible about the purchase 

of additional services and the need for separation from the NHS purchased services 

in community/care home settings.

29.3 However, service users must not end up paying for NHS services (unless legislation 

specifically requires that) and the NHS must not subsidise additional private services.

29.4 Therefore, the level of payments actually made by the CCG to different providers for 

similar care needs to be broadly similar with differences reflecting different levels of 

need being met by the NHS provision and/or factors relating to base costs that are 

unrelated to any additional services.

29.5 Further, the CCG needs to look at additional services carefully, especially where they 

are being provided by the same provider that is delivering the NHS funded elements 

of the care package, so that it can be shown they are above and beyond the services 

necessary to meet the assessed needs and that they are being fully paid for by the 



service user.  Ideally, they would be as separate as possible in time, staff and 

location from the NHS funded services.

29.6 Service users, or those properly acting for them, need to be fully aware that the 

additional services are separate and their responsibility.  The NHS will not pay for 

them if the service user is unable to continue doing so (other than exceptional 

circumstances: I have in mind perhaps a situation where a move would be highly 

detrimental to the service users health or the service user is thought to be in the last 

weeks of life and a move would be very disruptive and payment would be for a short 

period). 

29.7 It does appear to me that the services identified for the particular care home under 

consideration can be properly classed as additional services, although each 

placement would need to be looked at in the light of the identified needs of the 

service user.  Particular attention would need to be paid to the provision of additional 

medical services.

If you have any questions about the above advice please do not hesitate to contact me.
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